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Plaintiff-Appellant-Petitioner, FI LED
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Larry Sokol owski and United G ease LLC and Cornelia G dark
Uni ted Liquid Waste Recycling, Inc., Cerk of Supreme Court

Def endant s- Respondent s.

REVI EW of a decision of the Court of Appeals. Affirmed in

part; reversed in part and renanded.

11 PATI ENCE DRAKE ROGGENSACK, J. This case requires us
to determne whether the trade secret statute, Ws. Stat.
§ 134.90 (2003-04),! precludes all civil law renedies based on
the msappropriation of confidential information that falls
outside of the statutory definition of a trade secret. W also
determ ne whether Ws. Stat. § 943.70(2) «crimnalizes the

subsequent m sappropriation of confidential information when the

L All subsequent references to the Wsconsin Statutes are to
t he 2003-04 version unl ess otherw se not ed.
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information was lawful ly  obtai ned. W  conclude that
8 134.90(6)(a) does not preclude all other civil renedi es based
on the msappropriation of confidential information, if the
information does not neet the statutory definition of a trade
secret under 8 134.90(1)(c). Accordingly, in the case before
us, 8 134.90(6)(b)2 permts civil tort renedies based on the
m sappropriation of confidenti al i nformati on. Ther ef or e,
because the plaintiff's conplaint stated other conmon |aw cl ai ns
and Dbecause material facts relevant to those clains are
di sputed, it was error to dismss the conplaint. However, we
al so conclude that 8 943.70(2) does not apply when an i ndividual
lawful ly obtains conputer-stored confidential information, but
| at er m sappropriates it. Accordi ngly, the plaintiff's
8 943.70(2) claim was properly dismssed on summary judgnent.
Accordingly, we affirm in part; reverse in part and remand to
the circuit court for further proceedi ngs.
| . BACKGROUND?

12 Bur bank G ease Services, LLC (Burbank) is engaged in
the business of collecting and processing used restaurant fry
grease, trap grease, and industrial grease. In 2001, Burbank
had approximtely 11,250 custonmers in Wsconsin and 3,200 in
surroundi ng states. About 65% of Burbank's custoners were

restaurants; the rest were grease trap and industrial customers.

2In order to resolve the legal issues presented by this
review, we take the following facts derived from the pleadings
and affidavits as true, but only for the purpose of our review
See Prah v. Maretti, 108 Ws. 2d 223, 229, 321 N W2d 182
(1982) .
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13 Larry Sokol owski (Sokol owski) was enployed by Burbank
in various managenent positions from Novenber 1997 to Apri
2001. When he resigned from Burbank, Sokolowski was territory
manager . H's duties in that position included the oversight of
sal es peopl e, the nmanagenent of custoner relations wth
industrial <clients and the preparation of spreadsheets and
billings for Burbank's accountant.

14 Burbank distributed a code of conduct in regard to
confidential information that it required all nanagers to
acknowl edge and to follow The code provided that "[n]o
enpl oyee shall disclose any confidential or privileged
information to any person within the Conpany who does not have a
need to know or to any outside individual or organization except
as required in the normal course of business.”  Sokol owski was
aware of this provision.

15 Al l  Burbank enployees received an enployee handbook
that contained a provision requiring non-disclosure of trade
secret and confidential business information. The handbook
provided that disclosure could result in disciplinary action,
including term nation. The handbook provision also stated that
enpl oyees mght be required to sign a non-disclosure agreenent
as a condition of enploynent. Sokol owski acknowl edged in

witing that he received and understood this provision.?

3 The non-discl osure section of the enpl oyee handbook reads
as follows:

The protection of confidenti al busi ness
information and trade secrets is vital to the
interests and the success of [Burbank]. Such

3



No. 2004AP468

16 On April 15, 2001, Sokolowski signed an enploynent
agreenent with United Liquid Wste Recycling, Inc. (United
Liquid), and on April 20, 2001, he resigned from Burbank. Pri or
to resigning, he obtained confidential information from
Bur bank' s conputer system He took the following information
with him when he left: (1) a hardcopy of a list of Burbank's
grease trap custoners, containing about 2,400 nanmes, phone
nunbers and addresses, contact persons, total gallons for each
grease trap, and pricing Burbank had applied to each custoner;
(2) a spreadsheet of Burbank's industrial clients that showed
the anmount of grease collected from each custoner tines the

market rate |less a processing fee, which determ ned what Burbank

confidential information includes, but is not limted
to, the foll ow ng exanpl es:

e computer processes

e conputer prograns and codes

e custonmer lists

« financial information

* marketing strategies

* new materials research

e pending projects and proposal s

e proprietary production processes
* research and devel opnent strategies
 technol ogi cal data
 technol ogi cal prototypes

Enmpl oyees who are exposed to confidential
information may be required to sign a non-disclosure

agreenent as a condition of enploynent. Enployees who
i nproperly use or di scl ose trade secrets or
confidential business information will be subject to

disciplinary action, up to and including termnation
of enploynment and |egal action, even if they do not
actually benefit fromthe disclosed information.

4
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would pay the custoner for the material collected;* and (3) a
conputerized spreadsheet showing the anmount of collections and
revenues per custoner for certain drivers, organized by the
driver's route. Sokol owski took the information with him when
he |eft Burbank's enploy, w thout Burbank's perm ssion and with
the know edge that Burbank considered all of this information
confidential .

17 On April 25, 2001, Sokol owski began working for United
Liquid as a sales and custoner service representative. Uni ted
Liquid provided waste and cake sludge hauling and gl ass, netal
and plastic recycling services to industrial, nunicipal, and
comercial clients throughout W sconsin. Sokol owski and United
Liqguid later formed United G ease, LLC (United G ease), which
began collecting fry grease, trap grease and industrial grease
in direct conpetition wth Burbank

18  Sokol owski had Burbank's confidenti al i nformation
entered into United Liquid s conputer system Sokol owski used
this confidential information to solicit custoners for United
G ease.

19 Subsequently, United Gease acquired about 80 fry
grease custoners, which were nostly former Burbank custoners

and 157 grease trap custoners, the majority of which were forner

* Burbank points out in its briefs that this was a
specialized pricing/paynent fornmula based on the custoner's
grease yield percentage after Burbank's processing costs, and
that no other conpetitor possessed this information, nor was it
avai |l abl e through proper neans.
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Bur bank custonmers. United G ease al so nanaged to acquire one or
two of Burbank's former industrial customers.

110 When Burbank became aware that Sokol owsKki was
soliciting its custonmers, it filed this action alleging that
Sokol owski m sappropriated Burbank's trade secrets in violation
of Ws. Stat. 8 134.90; breached his duty of loyalty to Burbank
whi ch he owed as Burbank's agent; intentionally interfered with
Bur bank' s busi ness relationships; and commtted conputer crines
in violation of Ws. Stat. § 943.70(2). The conplaint also
alleged that United Gease and United Liquid had aided and
abetted Sokolowski in the breach of his duty of loyalty; had
conspired to deprive Burbank of its custoners; and had
intentionally interfered with Burbank's business rel ationshi ps.

11 Both parties filed notions for sunmary judgnent. The
circuit court granted the defendants' notion and dism ssed the
conpl ai nt. The circuit court® concluded that Bur bank' s
confidenti al information was not protected by Ws. Stat.
8 134.90(6), the trade secret statute, because the information
did not neet the statutory definition of a trade secret. The
circuit court also concluded that by enacting 8 134.90(6), all
coomon law tort clains based on the msappropriation of
confidential information were precluded, except those that
involved information that net the statutory definition of a

trade secret. And further, the court concluded that there had

® The Honorable Diane M Nicks, circuit court judge for Dane
County, presided.
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been no conputer crinme under Ws. Stat. 8§ 943.70(2) because
Sokol owsKki was authorized to obtain the conputer-stored
i nformati on when he obtained it.

112 Burbank appealed the circuit court's grant of summary

judgnent and the court of appeals affirned. W review that
deci si on.

1. DI SCUSSI ON
A St andard of Revi ew

13 This case requires us to review sunmary judgnent
di sm ssing Burbank's conplaint. Wen we do so, we independently

apply the sane nethodology as the circuit court. Green Spring

Farnrs v. Kersten, 136 Ws. 2d 304, 315-17, 401 N W2d 816

(1987). The summary judgnment awarded here is driven by the
interpretation of Ws. St at . 8§ 134.90(6) and Ws. St at .
§ 943.70. Statutory construction or a statute's application to
a set of facts is a question of Jlaw that we decide
i ndependently, owing no deference to the decisions of other

courts. M nuteman, Inc. v. Al exander, 147 Ws. 2d 842, 853, 434

N.W2d 773 (1989).
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B. Statutory Construction

1. Ceneral principles

114 "[T]he purpose of statutory interpretation is to
determne what the statute neans so that it nmay be given its

full, proper, and intended effect." State ex rel. Kalal .

Crcuit Court for Dane County, 2004 W 58, 9144, 271 Ws. 2d 633,

681 N . W2d 110. W look first at the plain |anguage of the
statute, taking into consideration the context in which the
provision under consideration is used. Id., 1145- 46.
"Statutory language is given its common, ordinary, and accepted
meani ng. " Id., 945. The scope, history and purpose of the
statute are also "relevant to a plain-neaning interpretation of
an unanbi guous statute as long as [they] are ascertainable from
the text and structure of the statute itself."” 1d., 948. \Wen
a word of common usage is not defined in a statute, we may turn

to a dictionary to ascertain its meaning. See Garcia v. Mazda

Motor of Am, Inc., 2004 W 93, 914, 273 Ws. 2d 612, 682 N W2d

365. |If the language of a statute is anbi guous, we may consider
extrinsic sources, such as legislative history, to aid in our
anal ysis. Kalal, 271 Ws. 2d 633, 950. However, we may consult
extrinsic sources "to confirm or verify a plain-neaning
interpretation.” Id., 51.

2. Wsconsin Stat. 8§ 134.90

15 Wsconsin Stat. 8 134.90(1)(c) defines the term "trade
secret” and 8§ 134.90(2) prohibits any per son from
m sappropriating a trade secret through a variety of specific

acts set forth in the statute. The statute also permts courts

8
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to grant injunctions, 8 134.90(3), and to award danmages in
addition to, or in lieu of, injunctive relief, § 134.90(4).

16 Previous judicial decisions that Burbank has not
appeal ed have concluded, for purposes of this case, that
Bur bank' s confidential information Sokol owski, United G ease and
United Liquid wused did not qualify under Ws. St at.
8§ 134.90(1)(c) as trade secrets. Accordingly, we do not decide
whet her the confidential information that Sokol owski took from
Bur bank would qualify as trade secrets wunder § 134.90(1)(c).
Instead, we are asked to construe subsec. (6) of § 134.90 to
determine if it precludes Burbank's other clains for relief,
even though what was taken did not qualify as trade secrets.

17 Wsconsin Stat. 8 134.90(6) states:

Ef fect on other | aws. (a) Except as provided in
par. (b), this section displaces conflicting tort |aw,
restitutionary law and any other law of this state
providing a civil renmedy for msappropriation of a
trade secret.

(b) This section does not affect any of the
fol | ow ng:

1. Any contractual renedy, whether or not based
upon m sappropriation of a trade secret.

2. Any civil remedy not based upon
m sappropriation of a trade secret.

3. Any crimnal renedy, whether or not based
upon m sappropriation of a trade secret.

118 Burbank argues that the statutory |anguage explicitly
preserved its comon |aw clainms, because those clains were not
based on the m sappropriation of a trade secret and therefore

fit squarely within Ws. Stat. 8§ 134.90(6)(b)2. The defendants,

9
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on the other hand, urge us to adopt the court of appeals ruling,
that all of Burbank's clains are pre-enpted by 8§ 134.90(6)(a).
They argue that the legislative intent underlying the statute
was to enconpass all clains based upon confidential business
information, even when a claim does not allege or depend on
determining that the confidential information net the statutory
definition of a trade secret.

119 We begin our statutory construction by exam ning the
pl ain | anguage of the statute. Kalal, 271 Ws. 2d 633, 1Y45-46.
When we exam ne the |anguage of para. (6)(a) and subd. (6)(b)2
in the context of Ws. Stat. 8§ 134.90, we first focus on the
term"trade secret.” This is because the "effect on other |aws"
provision, para. (6)(a), specifically states that the statute
di spl aces "any other law of this state providing a civil renedy

for msappropriation of a trade secret.” (Enphasi s added.)

"Trade secret"” is defined in para. (1)(c) of 8§ 134.90, and as we
expl ai ned above, Burbank has not appealed the conclusion that
its confidential information that Sokolowski took was not a
trade secret, as defined in 8 134.90(1)(c).

20 Accordingly, the plain |anguage of W' s. St at .
8 134.90(6)(a) appears to have the effect of making 8 134.90 the
exclusive renmedy for civil clains based on the m sappropriation
of a statutorily-defined trade secret. However, what is at
issue here is whether para. (6)(a) precludes Burbank's other
tort clainms, which were not based on the theory that the
confidential information Sokolowski took constituted a trade
secret, as defined in 8§ 134.90(1)(c).

10
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21 Wsconsin Stat. 8§ 134.90(6)(a) prefaces its preclusive
| anguage with "[e]xcept as provided in par. (b)," indicating
that despite the expressed intent of one paragraph of the trade
secret statute to displace other renedies for trade secret
m sappropriation, another paragraph of the statute expressly
states that there remain clains based on the m sappropriation of
confidential information that wll not be affected by 8§ 134.90
For exanple, subd. (6)(b)2 provides that subsec. (6) does not

affect "[a]lny civil renmedy not based upon m sappropriation of a

trade secret."” (Enphasis added.)
22 Focusing on the comobn word "any" in Ws. Stat.
8§ 134.90(6)(b)2, we use a dictionary definition for assistance

See Garcia, 273 Ws. 2d 612, f14. "Any" is defined as: "one or

sone indiscrimnately of whatever kind"; and "unnmeasured or
unlimted in anmount, nunber, or extent." Webster's New
Collegiate Dictionary 51 (5th ed. 1977). "Any" is a very broad

term Accordingly, we conclude that its use evinces a broad
range of civil renmedies that are not precluded by para. (6)(a).
Subdivision (6)(b)2 excepts from the class of wunaffected
remedies only those renedi es based on the m sappropriation of a
statutorily-defined trade secret. It |eaves available all other
remaining civil remedies for the protection of confidential
i nformation.

123 The statutory term "civil renedy"” is a technical term
that is given its technical, legal neaning. Kalal, 271 Ws. 2d

633, 945. Black's Law Dictionary aids us in this regard. I t

defines "renedy" as:

11
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The means of enforcing a right or preventing or
redressing a wong; legal or equitable relief.

Black's Law Dictionary 1320 (8th ed. 1990). W conclude the sum

effect of the statutory ternms is that civil claims for relief
are not abrogated by Ws. Stat. 8§ 134.90(6)(b)2, wth the
exception of those civil tort clains that require the use of a
statutorily-defined trade secret. It follows that all other
types of civil tort clainms that Burbank may assert in regard to
the msuse of its confidential information remain available to
it under the directive of § 134.90(6)(b) 2.

24 Furthernore, to adopt the court of appeals' view that
para. (6)(a) in conmbination with subd. (6)(b)2 precludes all
Bur bank's common |aw clains, would require us to read into the

statute the followi ng underlined | anguage:

(b) This section does not affect any of the
fol | ow ng:

2. Any civil remedy not based upon
m sappropriation of a trade secret and not based on
confidential business information.®

® The relevant |anguage of the court of appeals decision
supports our conclusion that it has the effect of adding
| anguage to the statute:

We construe 8§ 134.90(6) to preenpt comon |aw clains
for wunauthorized use of confidential information that
does not neet the statutory definition of a trade
secret, as well as comon law clains, however
denom nated, that are based solely on allegations or
evi dence either of msappropriation of a trade secret
in violation of § 134.90(1) and (2) or unauthorized
use of confidential information.

Bur bank Grease Svcs., LLC v. Sokol owski, 2005 W App 28, 137,
278 Ws. 2d 698, 693 N.W2d 89 (enphasis added).

12
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However, the legislature did not choose the |Ianguage enpl oyed by
the court of appeals, and we are not free to add it.
125 We discussed our obligation to use restraint in adding

words to those chosen by the legislature in State v. Hall, 207

Ws. 2d 54, 557 NWw2d 778 (1997), where we quoted wth
approval, the United States Suprene Court's refusal to add

| anguage to an unanbi guous st at ut e:

Statutes should be construed to avoid constitutiona
guestions, but this interpretative canon is not
license for the judiciary to rewite |anguage enacted
by the |legislature. Any other conclusion, while
purporting to be an exercise in judicial restraint,
would trench wupon the legislative powers vested in
Congress . . . . Proper respect for those powers
inplies that "[s]tatutory construction nust begin with
the |anguage enployed by Congress and the assunption
that the ordinary neaning of that |anguage accurately
expresses the | egislative purpose.”

Id. at 83-84 (quoting United States v. Albertini, 472 U S. 675,

680 (1985H)). To adopt the court of appeals' interpretation, as
the defendants advocate, would require us to expressly
contradict the principle that it is the legislature that chooses
the words of a statute.

26 The defendants also urge us to conclude that subsec
(7) of Ws. Stat. § 134.90, the uniformty clause, supports the

court of appeals' interpretation. Subsection (7) states:

Uniformty of application and construction. This
section shall be applied and construed to nake uniform
the law relating to m sappropriation of trade secrets
anong states enacting substantially identical |aws.

The plain language of subsec. (7) relates only to the

"m sappropriation of trade secrets,” which, according to our

13
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anal ysis of subd. (6)(b)2 and the plain neaning of subsec. (7),
requires a statutorily-defined trade secret as a prerequisite.
Qur construction in this regard is in accord wth the pronotion
of uniformty by subsec. (7), because the statutory definition
of a trade secret is made uniform throughout the states enacting
a version of the Uniform Trade Secrets Act (UTSA), and our
application of that definition has been in accord wth other

UTSA jurisdictions. See, e.g., Mnuteman, 147 Ws. 2d at 851;

Electro-Craft Corp. v. Controlled Mdtion, Inc., 332 N W2d 890,

899 (Mnn. 1983); Convolve, Inc. v. Conpaq Conputer Corp., No.

00CV5141 (GBD), 2006 W 839022, at *5-6 (S.D.N.Y. Mrch 31,
2006) .

127 We discussed the purpose and effect of Ws. Stat.
8§ 134.90 four years after its enactnent, in Mnuteman. W held
that the 1986 passage of the Wsconsin version of the UTSA
di spl aced the previously controlling common |aw definition of a

trade secret in Corroon & Black-Rutters & Roberts, Inc. V.

Hosch, 109 Ws. 2d 290, 325 N.W2d 883 (1982).7 M nutenan, 147

Ws. 2d at 851-52. However , we also reasoned that the

"In Corroon & Black-Rutters & Roberts, Inc. v. Hosch, 109
Ws. 2d 290, 325 N.W2d 883 (1982), we held that an insurance
agency's custoner list and expiration list were not trade
secrets. W followed previous common |law on trade secret
determ nations, applying the six factors of Restatenent of the
Law of Torts, Vol. 4, § 757 cmt. b (1939), as the test for
determining whether the information nmet the criteria for
classification as a trade secret. Corroon, 109 Ws. 2d at 295.
This definition was changed by the passage of Ws. Stat.
8§ 134.90. M nuteman, Inc. v. Alexander, 147 Ws. 2d 842, 851,
434 N.W2d 773 (1989).

14
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definition used in Corroon of a trade secret remained "hel pful."
Id. at 853. W did not address 8 134.90(6)(b)2 in M nuteman
because it was not relevant to the questions presented.

128 Qur analysis of the plain |anguage of Ws. Stat.
8 134.90(6)(b)2 results in only one reasonable interpretation;
therefore, the statute is not anbiguous. Qur interpretive
inquiry would normally stop here. Kalal, 271 Ws. 2d 633, 145.
However, we also note that we can use legislative history to
confirm a plain-nmeaning interpretation. Id., 150. The
| egi sl ative history does so here.

129 The Special Commttee on the UTSA established and
directed by the Legislative Council to investigate the
desirability of incorporating uniform trade secret protections
into state law, issued a 1984 Staff Brief that explained the
various inplications of the potential adoption of the UTSA
That report cited comments of the UTSA Conm ssioners to explain

the purpose of its effect on other |aw

Section 7(a) of the [Uniform Trade Secrets] Act

states t hat it "di spl aces conflicting tort,
restitutionary, and other |aw of [the enacting state]
pertaining to civil liability for msappropriation of
a trade secret.” Section 7(b) provides that the |aw
does not affect contractual or other civil liability
or relief that is not based on m sappropriation of a
trade secret or crim nal liability for

m sappropriation of a trade secret.

The Comm ssi oners' Comrents state that t he
[Uniform Trade Secrets] Act is not intended to be a
conpr ehensi ve renedy. According to the Comment, it

applies to duties inposed by law in order to protect
conpetitively significant secret information. The Act
does not apply to duties voluntarily assuned through

15
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an express or an inplied-in-fact contract. For
exanple, the enforceability of covenants not to
di scl ose trade secrets, and covenants not to conpete
that are intended to protect trade secrets, are
governed by other |aw. Al so, the Act does not apply
to duties inposed by |law which are not dependent upon
the existence of conpetitively significant secret
information, |ike an agent's duty of loyalty to his or
her principal .

Ws. Legis. Council, Staff Brief 84-9, Uniform Trade Secrets

Act, at 8 (Aug. 14, 1984) (enphasis added). The comm ssi oners'’
coment that the UTSA was not enacted to be the exclusive renedy
for m sappropriation of confidenti al i nformation IS a
confirmati on that our plain meaning analysis accurately
interprets Ws. Stat. 8§ 134.90.

130 The court of appeals relied on opinions from other
jurisdictions for its <conclusion that all «clains for the
m sappropriation of confidential information are abrogated by

W sconsin's enacting a version of the UTSA. See Burbank G ease,

278 Ws. 2d 698, 1129-37. Most of the decisions were from
federal courts. They did not rely on interpretations of state
statutes, as we do, but rather, they relied only on the nature
of the UTSA as creating generally uniform |laws, as does the
di ssent .

131 We recognize that Ws. Stat. 8 134.90 is derived from
the UTSA; that 44 states have adopted sone version of the UTSA,
and that those states' interpretations of simlar statutes nmay
serve as useful extrinsic sources to assist in statutory
construction, if required. However, as explained above, we

conclude that the legislative history of Wsconsin's enactnent

16
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of the UTSA is nore persuasive because it affirnms the plain
meani ng of § 134.90(6) (b)2.

132 Furthernore, even if we were to enploy cases from
other jurisdictions as extrinsic sources for the interpretation
of Ws. Stat. 8 134.90, we conclude that they do not support the
conclusion that all of Burbank's tort <clains based on the
m sappropriation of confidenti al i nformation have been
abrogated.® Qur review of the cited cases shows that only a few
of them support the conclusion of the court of appeals.® But
rather, after a review of all of those cited decisions, we
determ ne that three categories of cases energe: (1) when the
clainse are based only on the m suse of confidential information

that fits the statutory definition of a trade secret, a claim

8 Some cases use the term "preenpted" and other cases use
the term "displaced” when referring to those clains that cannot
be brought due to the UTSA. W use the term "abrogated" because
preenption is a legal termof art and displaced is inprecise.

® See, e.g., Learning Curve Toys, L.P. v. Playwod Toys,
Inc., No. 9406884, 1999 W. 529572 (N.D. IIl. July 20, 1999);
Bliss Cearing N agara, Inc. v. Mdwest Brake Bond Co., 270
F. Supp. 2d 943, 948-49 (WD. Mch. 2003).

17
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under the UTSA is the only tort claim available;* (2) when the
clainms are based on the msuse of confidential information that
does not neet the statutory definition of a trade secret, the
UTSA does not abrogate those claims;! and (3) when the claimns
are based on msuse of confidential information, sonme of which

meet the statutory definition of a trade secret and sone of

10 see RK Enter., LLC v. Pro-Conp Mynt., Inc., 356 Ark.
565, at 571 (2004) (concluding that tort clainms of conversion
and conspiracy stem from the same acts that were found to be
m sappropriations of trade secrets and therefore, are abrogated
by the potential award of damages for the trade secret clain);
Lucini Italia Co. v. Gappolini, No. 01C6405, 2003 W. 1989605,
at *22 (N.D. 1lI. April 28, 2002) (concluding that clainms for
breach of fiduciary duty, fraud, and prom ssory estoppel are
based on m suse of trade secrets and therefore, are precluded as
separate clains under the Illinois Trade Secret Act); On-Line
Techs. v. Perkin Elnmer Corp., 141 F. Supp. 2d 246, 260-61 (D
Conn. 2001) (precluding clains including unjust enrichment where
the plaintiff sought to recover only for the msuse of trade
secrets); dasstech, Inc. v. TG Tenpering Sys., Inc., 50
F. Supp. 2d 722, 730-31 (N.D. Chio 1999) (precluding comon |aw
clainms where clains were based only on the msappropriation of
trade secrets); Hutchison v. KFC Corp., 809 F. Supp. 68, 71-72
(D. Nev. 1992) (precluding that plaintiff's unjust enrichnent
and unfair conpetition clainms because they are based solely on
trade secrets).

11 See Combined Metals of Chicago Ltd. P ship v. Airtek,
Inc., 985 F. Supp. 827, 830 (N.D. Ill. 1997) (concluding that to
the extent materials did not constitute a trade secret,
plaintiff could maintain a conversion clain); Stone Castle Fin.,
Inc. v. Friedman, Billings, Ranmsey & Co., 191 F. Supp. 2d 652,
658-59 (E.D. Va. 2002) (concluding that alternate clainms, not
based on information determned to be a trade secret, could
proceed); Coulter Corp. v. Leinert, 869 F. Supp. 732, 734-35
(E.D. M. 1994) (concluding that only those clains that are
prem sed entirely on a trade secret are abrogated); Frantz v.
Johnson, 116 Nev. 455, 465 n.3 (2000) (concluding that clains
based solely wupon the msappropriation of trade secrets are
abrogated by the UTSA).
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whi ch do not, the UTSA abrogates clains only to the extent that
they are based on a trade secret; separate clains based on other

factual allegations survive.? These <classes of cases are

12 See Savor, Inc. v. FMR Corp., 812 A 2d 894, 898 (Del.
2002) (ruling that plaintiff's conmon law clains were properly
precluded where all clains seeking civil renedies were based
solely on the alleged msappropriation of a trade secret);
Aut oned Techs., Inc. v. Eller, 160 F. Supp. 2d 915, 921-22 (N. D
I11. 2001) (allowmng a fornmer enployer to pursue two breach of
fiduciary duty clains against former enployee because forner
enpl oyees may have started inappropriately plotting their
departure and conpetitive use of confidential information while
still enployed by former enployer, even where other clains were
abrogated by the trade secret statute); Corporate Express Ofice
Prods. v. Brown, Nos. 00C608C & 00C666C, 2001 W 34381111, at
*13 (WD. Ws. July 18, 2001) (concluding that claim was not
abrogated insofar as it was not based on the m sappropriation of
a trade secret); Thonas & Betts Corp. v. Panduit Corp., 108
F. Supp. 2d 968, 972-73 (N.D. Ill. 2000) (concluding that breach
of fiduciary duty claim was based solely on m sappropriation of
trade secret and therefore, abrogated by the UTSA); Paint Brush
Corp. v. Neu, 599 N.W2d 384, 391-93 (S.D. 1999) (holding that
where a breach of fiduciary duty claimis based on evidence that
enpl oyee was taking steps to conpete with enployer while stil
enpl oyed was not abrogated by trade secrets statute); Thernodyne
Food Serv. Prods., Inc. v. MDonald s Corp., 940 F. Supp. 1300,
1309 (N.D. 1l1l. 1996) (holding that breach of fiduciary duty
claim prem sed on conduct other than the m sappropriation of
trade secret technology would survive, but declined to allow the
claim before it because it was based on a trade secret); Powel
Prods., Inc. v. Marks, 948 F. Supp. 1469, 1474 (D. Colo. 1996)
(concluding that "preenption is only appropriate where 'other
claimtse are no nore than a restatenent of the sanme operative
facts which would plainly and exclusively spell out only trade
secret msappropriation'"); Wb Comunic'ns Goup, Inc. .
Gateway 2000, Inc., 889 F. Supp. 316, 321-22 (N.D. Il1l. 1995)
(concluding that wunjust enrichnment claim was abrogated to the
extent it is based upon a trade secret); Smithfield Ham & Prods.
Co. v. Portion Pac, Inc., 905 F. Supp. 346, 348-49 (E. D. \Va.
1995); (concluding that tortious interference wth contract
clainms were not abrogated by Virginia s UTSA where those clains
did not rely on the m sappropriation of trade secrets); Omitech
Int'l, Inc. v. Corox Co., 11 F.3d 1316, 1330 (5th G r. 1994)
(concluding that a breach of fiduciary duty claimbased on trade
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hel pful and Burbank could weasily fit wthin those cases
conprising the second class. However, as we explained, cases
from other jurisdictions cannot substitute for our construction
of the relevant Wsconsin Statute.

133 In sum we interpret the coment in the |egislative
hi story, our Mnuteman holding and the three classes of cases
from other jurisdictions as support of our interpretation that
the plain language of Ws. Stat. 8§ 134.90(6)(a) and (b)2, taken
together, are neant to do the follow ng: (1) replace all pre-
existing definitions of "trade secret” and renedies for tort
cl ainse dependent solely on the existence of a specific class of
information statutorily defined as "trade secrets"; and (2)
| eave available all other types of civil actions that do not
depend on information that neets the statutory definition of a
"trade secret." Therefore, any civil tort claimnot grounded in

a trade secret, as defined in the statute, remains available to

Bur bank. Accordingly, we overrule the contrary conclusion of

the court of appeals, and we wthdraw |anguage from any case

t hat relied on the holding of Burbank in regard to
8 134.90(6)(a) and (b)?2. See, e.g., Aon R sk Servs., Inc. v.
Li ebenstein, 2006 W App 4, 10, = Ws. 2d __ , 710 N w2ad
175.

secret information was abrogated by the Louisiana statute's
precl usi on provision, but allowed other breach of fiduciary duty
clainms, although ultimately rejecting them because there was no
contractual agreenment that would create a fiduciary duty).
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C. W sconsin Stat. 8 943.70(2)

134 We also interpret Ws. Stat. 8§ 943.70, the conputer
crimes statute, to ascertain if Burbank has stated a clai m under
the statute sufficient to survive summary judgnment review. The
| anguage of 8§ 943.70(2), under which Burbank nmakes its claim is

as foll ows:

O fenses agai nst conputer data and prograns. (a)
Whoever willfully, know ngly and w thout authorization
does any of the followi ng may be penalized as provided
in pars. (b) and (c):

1. Modi fi es dat a, conput er progr ans or
supporting docunentati on.

2. Destroys dat a, conput er pr ogr ans or
supporting docunentati on.

3. Accesses conputer prograns or supporting
docunent ati on.

4. Takes possession of data, conputer prograns
or supporting docunentati on.

5. Copi es data, conputer progranms or supporting
docunent ati on.

6. Di scloses restricted access codes or other
restricted access information to unauthorized persons.

35 Burbank argues that the phrase "other restricted

access information" nmeans any information to which access is

sonmehow restricted, including the substantive information
contained within a conputer's database. We di sagr ee. First,
Bur bank cont ends t hat Sokol owsKki i mproperly di scl osed

confidential information to the other defendants that had been
stored on its conputer. It does not allege that he obtained the

information from Burbank's conputer wthout authorization.
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However, in order to potentially come wthin the anbit of para.
(2)(a), Sokolowski rmust have taken the information "willfully,
knowi ngly and wi t hout authorization."

136 Second, we note that subd. (2)(a)6 does not use the
term "data" as do subds. 1, 2, 4 and 5. Yet it appears that
Burbank's conplaint is centered on an alleged taking possession
of Bur bank' s  dat a. "Data" is defined 1in Ws. St at .

§ 943.70(1)(f) as foll ows:

[A] representation of information, know edge, facts,
concepts or instructions that has been prepared or is
being prepared in a fornmalized manner and has been
processed, is being processed or is intended to be
processed in a conputer system or conputer network.
Data may be in any form including conputer printouts,
magneti c storage nedia, punched cards and as stored in
the nenory of the conputer. Data are property.

Subdi vision (2)(a)4 addresses the taking of data. However, as
not ed above, Sokol owski woul d have had to take possession of the
data without authorization in order to contravene subd. 4 and
Bur bank makes no such al |l egati on.

137 We interpret the phrase "other restricted access
information" in subd. (2)(a)6 as referring to another type of
information that 1is not "data," yet 1is critical to the
protection of conputers. W do so because "restricted access
codes" is joined with "other restricted access information" in
the statute by "or," such that their function within the statute
is to act as alternatives. They apply to the sane general
proscription of inpermssible conputer access. The forner

phrase is nore specific about the vehicle for access and the
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|atter nore general. A plain reading of ternms stated in the
alternative leads us to conclude that subd. 6 was neant to
prohibit disclosing information that would permt wunauthorized
persons to access restricted or confidential information. There
has been no allegation that Sokol owski provided information to
others that would permt them to access Burbank's conputer
system

138 W note that the legislative history supports the
plain nmeaning of Ws. Stat. 8§ 943.70, as it did wwth Ws. Stat.
8§ 134.90. Subdivision (2)(a)6 of 8§ 943.70 was not a part of the
original version of § 943.70. The legislature added that
provision in 1983 Wsconsin Act 438. The drafting records
reveal that then Deputy Attorney General, Ed Garvey, in a neno
dated January 30, 1984 to Representative Gary Johnson and
Senat or Mrdecai Lee, suggested the addition of the subd. 6 to
8§ 943.70 "to correct an oversight in the original law" Hi s
meno indicates the Departnment of Justice's concern wth
attenpted and actual penetration of conputer systens through
restricted access codes and other information that facilitated

access. 3

13 The Garvey nmeno states:

A sinple phrase such as "discloses restricted access
codes or other access information to unauthorized
per sons” woul d suffice to cover i ntentiona
unaut hori zed di scl osure of such information.

We question whether there is a need for different
penalties for disclosure, one if it results in
attenpted penetration of a system and another in case
of actual penetration.
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The provision was originally drafted as foll ows:

Di scl oses information which he or she knows nay enable
anot her person to access data, conputer prograns or
supporting documentation w thout authorization. Thi s
subdivision applies only if another person actually
gai ns that access.

1983 A.B. 695 Draft at 2. However, in the course of drafting

anendnents, it was changed to the current version

Di scl oses restricted access codes or other restricted
access information to unauthorized persons.

1983 Ws. Act 438, 8 5. And finally, the Legislative Reference
Bureau's statenment of purpose supports our plain reading of
subd. (2)(a)6: "The bill prohibits a person fromwlfully and
wi t hout authorization disclosing to another person how to access
data, conputer progranms or supporting docunentation.” 1983 A B
695 Draft, LRB anal ysis.

139 In sum we agree wth the ~court of appeals’
construction of Ws. Stat. 8§ 943.70(2)(a)6, that it prohibits
the wunauthorized disclosure of codes, passwords or other
information that grants access to restricted-access systens.

Bur bank G ease, 278 Ws. 2d 698, {45. W also agree with the

court of appeals' conclusion that the statute was not neant to
crimnalize the disclosure of all types of information that
could be stored on a conputer, when that information was
obtained wth authorization in the first instance. Id.
Burbank's interpretation of the statute would create the overly
broad result of <crimnalizing any unauthorized disclosure of
information that had once been stored on a conputer that had
restricted access, even though the individual had authorization
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to access the information when he obtained it. Not hing in the
statute suggests that is what the |egislature neant to do.
D. Summary Judgnent Revi ew

1. Ceneral principles

140 Appellate review of summary  judgnent deci si ons
i nvol ves several steps. W first review the conplaint to

determne if it states a claimfor relief. Westphal v. Farners

Ins. Exch., 2003 W App 170, 19, 266 Ws. 2d 569, 669 N W2d

166. W then examne the answer to see if it joins issues of
fact or law. 1d. Once we have concluded that the conplaint and
answer join issue, we examne the noving party's affidavits to
determine if they nmake a prima facie showing that it 1is
appropriate to grant summary judgnent to the novant. Id.
Summary judgnent is proper if "there are no genuine issues of
material fact and [one] party is entitled to judgnent as a

matter of |aw " Baunei ster v. Automated Prods., Inc., 2004 W

148, 911, 277 Ws. 2d 21, 690 N W2d 1;, see also Ws. Stat.
8§ 802.08(2). In evaluating the evidence, we draw all reasonable
inferences from the evidence in the light nost favorable to the

non- nmovi ng party. Grans v. Boss, 97 Ws. 2d 332, 339, 294

N.W2d 473 (1980).

25



No. 2004AP468

2. The pleading of civil law clains
141 We Dbegin by examning Burbank's civil Ilaw clains
agai nst Sokol owski, United Grease and United Liquid that are not
based on a statutorily-defined trade secret, to determne if all
facts pleaded were proved true whether Burbank would be entitled
to relief. Wstphal, 266 Ws. 2d 569, 9. The remaining clains
are: (1) Sokol owski breached the duty of loyalty he owed to
Burbank as its agent; (2) United Gease and United Liquid
knowi ngly aided and abetted Sokol owski's breach of his duty of
loyalty; (3) all defendants unlawfully interfered wi th Burbank's
busi ness relationships; and (4) all defendants conspired to
unlawful ly interfere with Burbank's business rel ati onshi ps.
142 A claim for the breach of an agent's duty of loyalty
may sound both in tort and in contract. See Aon, 2006 W App 4,
_ Ws. 2d __, 98; Harman v. La Crosse Tribune, 117 Ws. 2d

448, 454-55, 344 N W2d 536 (Ct. App. 1984). Wen such a claim
is made against an enployee, the first question is whether the
agent has a fiduciary relationship with the enployer. Burg v.

M ni ature Precision Conponents, Inc., 111 Ws. 2d 1, 7-8, 330

N.W2d 192 (1983). If the enployee is a "key enployee," then a
fiduciary duty of loyalty wll exist. Aon, 2006 W App 4, ___
Ws. 2d ___, 926 (citing Burg, 111 Ws. 2d at 4-7). \hether an
enpl oyee is a "key enployee" depends on the precise nature of
his or her enploynent duties, which determination requires a
factual inquiry. Aon, 2006 W App 4, _  Ws. 2d ___, 928.

143 If a duty of Iloyalty exists, and a third party

encourages and profits from a breach of the duty of loyalty, a
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claim for aiding and abetting the breach will Iie. St. Francis

Sav. & Loan Ass'n v. Hearthside Hones, Inc., 65 Ws. 2d 74, 80,

221 N.W2d 840 (1974). This, again, is a fact specific inquiry.
Id.

44 Interference with a present or prospective contractua
relationship requires proof of the followng five elenents:
"(1) the plaintiff had a contract or prospective contractual
relationship with a third party; (2) the defendant interfered
with the relationship; (3) the interference was intentional; (4)
a causal connection exists between the interference and the
damages; and (5) the defendant was not justified or privileged

to interfere." Hoey Qutdoor Adver., Inc. v. R cci, 2002 W App

231, 9127, 256 Ws. 2d 347, 653 N W2d 763. Al  of these
el enments require full factual devel opnent.

145 However, "a civil pleading need not define issues or
state detailed facts; only 'fair notice' . . . of what the claim
is and the grounds upon which it rests" are required. State ex

rel. Adell v. Smth, 2001 W App 168, 915-6, 247 Ws. 2d 260

633 N. W2d 231. It is also true that when a court analyzes a
conplaint to determ ne whether it states a particular claim for
relief, the label given the claim in the conplaint is not

di spositive. Jost v. Dairyland Power Coop., 45 Ws. 2d 164,

169-70, 172 N.W2d 647 (1969).

146 We conclude that Burbank has sufficiently stated
cl ai mrs against the defendants. For exanple, regarding Burbank's
claim that Sokol owski breached the duty of loyalty he owed
Bur bank as its agent, Burbank all eged:
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9. . . . prior to his departure from Burbank,
Sokol owski obtained a conmputer generated report from
Bur bank' s conputer system containing valuable and
confidenti al i nformation about t he busi ness
rel ati onshi ps Burbank had with its custoners .

18. As Procurenent/Territory Mnager at Burbank
Sokol owski owed Burbank certain duties of an agent to
a principal, including, a duty of loyalty and a duty
not to disclose information nmaterial to his agency.
Sokol owski stood in a confidential relationship to
Burbank regarding the trade secrets and other
confidenti al dat a provi ded to hi m as
Procurenent/ Territory Manager at Burbank.

Conpl aint (Dane County Cr. C. July 30, 2002). In regard to
United Liquid and United Grease, as well as Sokol owski, Burbank

al | eged:

10. Sokol owski took infornation he received from
Bur bank's custonmer database and entered or directed
soneone to enter that information into United Gease's
conput er dat abase.

11. Sokol owski and United G ease are using the
val uable and confidential information obtained from
Burbank to solicit customers of Burbank to do business
wth United G ease.

12. As a result of the illegal and unauthorized
use of confidential information belonging to Burbank,
Sokol owsKki and United Gease have succeeded in

diverting substantial custoner relationships away from
Bur bank, resulting in loss of profits to Burbank.

25. United Gease and United Liquid Waste were
aware of the agency and other duties owed by
Sokol owski to Burbank.

26. United Gease and United Liquid Waste
intentionally and wrongful |y | ent substanti al
assistance to aid Sokol owski in breaching his agency
and ot her duties to Burbank.
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40. . . . Burbank had contractual or other
ongoi ng business relationships with businesses in the
food industry in the Upper M dwest. Bur bank had a
r easonabl e expectation t hat absent i mpr oper

interference by a third party, these business
relationships would continue for the indefinite
future.

42. . . . Sokol owsKki and United G ease
intentionally and inproperly interfered with Burbank's
business relationships with its custoners by inducing
or otherwise causing its custoners to discontinue
t heir business rel ationships w th Burbank.

Id. These allegations are sufficient pleadings to support the
remai ning civil clains.

147 Al defendants entered general denials to the material
facts Burbank asserted, so we now nove to the affidavits in
support of dism ssing Burbank's conplaint to see if they nmake a
prima facie case for dismssal. Wstphal, 266 Ws. 2d 569, ¢909.

3. The affidavits

148 The defendants' affidavits in support of summary
judgnment dismssing the conplaint assert that the information
Sokol owski used was not sufficiently confidential to warrant the
protections that Burbank has clainmed, that Sokol owski used only
information that he had authority from Burbank to obtain, that
Sokol owski had no agreenent with Burbank to keep its information
confidential after he termnated his enploynment, and that the
information he wused is available from sources other than

Bur bank' s records.
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149 We conclude that these affidavits are insufficient to
establish that there are no material 1issues of disputed fact
relative to Burbank's remaining clains. For exanple, disputed
mat eri al facts i ncl ude t he details of Sokol owski ' s
responsibilities while enployed by Burbank; whether at the tine
that he obtained the confidential information he utilized after
he left Burbank's enploynent, he was planning to work for United
Liquid; the context in which he signed his acknow edgenent of
Burbank's code of conduct that precluded the disclosure of
confidential information and whether Burbank woul d have enpl oyed
him if he refused to sign; and the participation, or |ack
thereof, by United G ease and United Liquid in the obtaining and
using of Burbank's confidential information. Al'l of these
i ssues, and many nore, await the developnent of a full factua
record at trial. Accordingly, the court of appeals erred when
it affirmed the circuit court's summary judgnent dism ssing
Bur bank' s conpl ai nt.

I11. CONCLUSI ON

150 To summari ze, we concl ude t hat Ws. St at .
8§ 134.90(6)(a) does not preclude all other civil renmedies based
on the msappropriation of confidential information if the
information is not defined as a trade secret under
8§ 134.90(1)(c). Accordingly, in the case before us,
8§ 134.90(6)(b)2 permts civil tort renedies based on the
m sappropriation of confidenti al i nformation. Ther ef or e,
because the plaintiff's conplaint stated other conmon |aw clai ns
and because mterial facts relevant to those <clains are

30



No. 2004AP468

di sputed, it was error to dismss the conplaint. However, we
al so conclude that Ws. Stat. 8§ 943.70(2) does not apply when an
i ndi vi dual lawf ul I'y obt ai ns conmput er - st ored confidentia
information, but Jlater msappropriates it. Therefore, the
plaintiff's 8§ 943.70(2) claim was properly dismssed on sunmary
j udgnent . Accordingly, we affirmin part; reverse in part and
remand to the circuit court for further proceedings.

By the Court.—Fhe decision of the court of appeals is

affirmed in part; reversed in part and renmanded.
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151 ANN WALSH BRADLEY, J. (di ssenting). This court is
not interpreting Ws. Stat. § 134.90 in a vacuum?’ Secti on
134.90 is based on the Uniform Trade Secrets Act (UTSA), which
44 states have adopted in sonme form See Unif. Trade Secrets
Act (anmended 1985), 14 U L.A 529 (Master ed. 2005). Many
states have already weighed in on the interpretation of this
uni form | aw.

152 What is remarkable about the mmjority opinion is its
disregard of the legislative directive that § 134.90 be
i nterpreted to "make uni form t he | aw relating to
m sappropriation of trade secrets anmong the states.” Section
134.90(7). Although the majority opinion sets forth a litany of
cases in footnotes, it fails to recognize that a listing of UTSA
cases is no substitute for the nmandated uniformty analysis.
Wiy does the mjority ignore the legislative directive that
8§ 134.90 be construed to further a wuniform interpretation of
UTSA anong the states?

153 The nmjority unabashedly answers the question. It
does not think that the uniformty goal is all that inportant,
so it casts it aside. Rat her, what is of prinme inportance to
the majority is its own purported plain-language construction of
the statute: "cases from other jurisdictions cannot substitute
for our construction of the relevant Wsconsin Statute.”

Majority op., 132. Lest the reader think that this disregard of

L' Al references to the Wsconsin Statutes are to the 2003-
04 version.
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the legislative directive is an isolated statenent in its
opi nion, such disregard perneates the ngjority's analysis.
54 Not only does the majority disregard the directive of

the legislature on how this statute should be interpreted, but

also it concludes that its own purported plain-Ianguage
interpretation is the only "reasonable interpretation.” I d.,
128. In the wake of its conclusion, the mgjority discards what

the court of appeals and |egal comrentators describe as the

correct or prevailing interpretation. Because the mpjority's
approach undermnes the uniformty goal of UTSA, | respectfully
di ssent.

155 One essential goal of UTSA is to make uniform the |aw
of the states adopting it. Indeed, the |legislature specifically
adopted this goal as a directive in 8§ 134.90(7): "This section
shall be applied and construed to nmake uniform the |aw relating
to msappropriation of trade secrets anpbng states enacting
substantially identical |aws." Both the drafters of UTSA and
the legislature have recognized the need for uniformty in a
worl d of business where transactions occur between states as
frequently as within one state's borders.

156 At nost, the mpjority pays lip service to UISA s
uniformty goal and the corresponding |egislative directive. It
fails to engage in the necessary analysis to determne what is
the uniform interpretation of the preenption provisions in UTSA
or how cases decided by courts in other UTSA jurisdictions

anal yze the | anguage in these provisions.
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157 Instead, the majority reasons that its interpretation
pronotes the required uniformty of interpretation because: (1)
its interpretation is based on the plain neaning of the words
"trade secret,"” (2) other states have the sanme |anguage in the
statute, and (3) some of those states' interpretations of UTSA
are in accord with its interpretation. It reasons "[our]
construction in this regard is in accord with the pronotion of
uniformty by [8 134.90(7)], because the statutory definition of
a trade secret is made uniform throughout the states enacting a
version of the Uniform Trade Secrets Act (UTSA), and our
application of that definition has been in accord with other
UTSA jurisdictions.”™ Mijority op., 126.

158 O course other states have the sanme |anguage in the
statute. That is the nature of uniform | aws. The question is
not whet her other states have the sane |anguage, but rather how
do other states interpret that |anguage and why do they
interpret it that way?

159 The mmjority does not seem to care about the answer.
Concluding that its analysis of the plain |anguage of the
statute "results in only one reasonable interpretation,”™ it
declares that the "statute is not anbiguous." 1d., 128. \hat
about states that interpret the statute differently than does
the majority? Wiy is the interpretation given by courts in
t hose states unreasonabl e?

160 The mjority weakly attenpts to address these
guesti ons. It does not analyze the interpretations of other

states observing only that "cases from other jurisdictions
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cannot substitute for our construction of the relevant Wsconsin
Statute.” 1d., 132.

61 Furthernore, the mjority asserts that a nunber of
UTSA cases from other jurisdictions are distinguishable because
"they relied only on the nature of the UISA as creating
generally uniformlaws." 1d., 130. This assertion is specious.
The mpjority is distinguishing these cases for doing precisely
what they were supposed to do (and precisely what the
| egislature has directed this court to do in § 134.90(7)):
apply and construe 8 134.90 in a manner to nmake the | aw uniform
anong states adopting UTSA

62 1In discarding other states’ interpretations, the
majority stands the legislative directive of uniformty on its
head. Wat is needed is a thoughtful analysis of the
interpretations of other states. Instead, the mpjority strikes
out on its own path that begins and ends with its own purported
pl ai n-1 anguage construction. Ironically, the mpjority does not
explain how its interpretation of 8§ 134.90(6) conports with the
plain | anguage of § 134.90(7), the legislative directive for a
uniforminterpretation

163 |1 acknow edge that courts across jurisdictions may be
less than absolutely wuniform in their approaches to UTSA
preenption. This lack of absolute uniformty, however, does not
mean that this court should discard everything they have said.
Al though legitimte debate nmay remain as to what rule of
preenption UTSA dictates, the mpjority should at | east

meani ngful |y engage in that debate.
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64 Standing in contrast to the majority's approach is
that of the court of appeals. Unlike the mpjority, the court of
appeal s’ deci sion undertakes an analysis of the interpretations
that courts in other UTSA jurisdictions have given to the UTSA

preenption provisions enbodied in § 134.90(6). See Bur bank

Grease Servs., LLC v. Sokol owski, 2005 W App 28, 1Y29-37, 278

Ws. 2d 698, 693 N. W2d 89.

165 The court of appeals determned that if common |aw
clainms for unauthorized use of confidential information that did
not neet the statutory definition of a trade secret were
permtted, the result would undermne the uniformty and clarity
that notivated the creation and passage of UTSA.  1d., 930. It

further determined that the prevailing rule in nost UTSA

jurisdictions is that UTSA is neant to replace tort clains for

unaut horized use of confidential information with a single
statutory cause of action. 1d., 135.
166 The court of appeals found this rule persuasive. It

t herefore concluded that 8§ 134.90(6) preenpts comon |aw cl ai ns,
however denom nated, that are based solely on allegations or
evidence of unauthorized wuse of confidential information
regardl ess of whether that information neets the statutory
definition of a trade secret. Id., {37.

167 1 laud the court of appeals for its analysis of UTSA
case law in light of the purposes of UTSA in order to reach what
it deenmed the proper interpretation of 8§ 134.90(6). The court

of appeals correctly sought to further UTSA's uniformty goal
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and obey the corresponding legislative directive in 8 134.90(7).
If only the mpjority would do the sane.

168 The court of appeals’ interpretation of UTSA' s
preenption provi si on is contrary to t he majority's
interpretation but consistent with that of |egal comentators.
One such comentator, Robert Unikel, explains in detail. He
divides the case law in UTSA jurisdictions into three views.

See Robert Unikel, Bridging the "Trade Secret" Gap: Protecting

"Confidential Information” Not Rising to the Level of Trade

Secrets, 29 Loy. U Chi. L.J. 841, 886-87 (Sumrer 1998). Under
the first view, which is the view adopted by the court of
appeals and rejected by the mjority opinion, there 1is
preenption of all non-UTSA clainms for the protection of both
trade secrets and other confidential information. Id. at 886.

Uni kel explains that, absent contrary |egislative guidance by a

state, this view "is the npbst reasonable.” ld. at 887.
Contrast the nmmjority opinion: "Qur analysis . . . results in
only one reasonable interpretation.” Majority op., 28.

169 Are Unikel and the court of appeals unreasonable, or
is the mpjority? Here is Unikel's explanation for why the
interpretation of UTSA applied by the court of appeals is the

nmor e reasonabl e:

Permitting litigants in UTSA states to assert conmon-
law clains for the msappropriation or msuse of
confidential data would reduce the UISA to just
another basis for recovery and |eave prior |aw
effectively unt ouched. Furt her, by expressly
exenpting "contractual renedies, whether or not based
upon m sappropriation of a trade secret" and "other
civil remedi es t hat are not based upon
m sappropriation of a trade secret" from its

6
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preenptive penunbra, the UISA nmakes clear that only
those clainms addressing or arising out of wongs
distinct from pure information piracy survive passage
of the trade secret statute. | ndeed, contrary
interpretations of the UISA's "Effect on Qher Law'
provision [8 134.90(6) in Wsconsin], such as those
enbodied in the second and third views of UTSA
preenption, effectively negate the UTSA's goal of
pr onoti ng uniformty in "trade secrets” | aw.
Additionally, these contrary interpretations render
t he statutory preenption provi si on effectively
nmeani ngl ess.

Bridging the "Trade Secret"” Gap, at 888 (enphasis added;

footnotes omtted).

70 Thus, the mmajority opinion has adopted one of the
views that Unikel says "render[s] the statutory preenption
provi sion effectively neaningless."” Id. That does not sound
very reasonable to ne.

171 Moreover, the court of appeals and Uni kel do not stand
al one. Anot her conmmentator's interpretation of UTSA |ike that
of Uni kel and the court of appeals, is that the intent of UTSA
was to preenpt common |law clains based on "allegedly secret
information" regardless of whether such information would

previ ously have been denom nated a "trade secret":

Beginning in the late 1990s, courts applying UTSA
in states around the country have ruled that many
alternative trade secret clains—alleged as wunfair

conpetition, common  law i sappropriation, unj ust
enrichnment, and so forth—are pre-enpted by the UTSA' s
statutory schene. . . . The common thread anobng these

cases is that each state's legislature intended to
occupy the field of clains involving allegedly secret
i nformation through the UTSA

Tait Gaves, A Trade Secret by Any O her Nanme is Still a Trade

Secret: Wiy UTSA Pre-enption Matters, 10 Intell. Prop. Strat.

No. 7, 3 (April 2004) (enphasis added).
7
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172 1n the end, the mpjority discards all interpretations
of UTSA but its own, concluding that its purported plain-
| anguage interpretation is the only reasonable one. In the wake
of its conclusion, the mpjority rejects what the court of
appeals and l|egal commentators describe as the correct or
prevailing interpretation. The majority thereby underm nes the
uniformty goal of UTSA and violates the corresponding
| egislative directive in 8§ 134.90(7).

I

173 The problem with the nmajority opinion is anplified by
its approach to the definition of "trade secret” in
§ 134.90(1)(c). Al'though this court was not asked to review
whet her Burbank's custoner information was a "trade secret”
under the statutory definition,? the scope of that definition is
pivotal in interpreting the preenption provisions in UTSA. This
much the nmajority seens to recognize. See majority op., 919.

174 The majority concludes, however, that 8§ 134.90(6) does

not preenpt civil renedies based on msappropriation of
"confidential information" that falls outside the statutory
definition of a "trade secret.” Mjority op., 1. The mgjority
t her eby di sti ngui shes bet ween "statutorily-defined" trade
secrets as actionable under UTSA and other "confidential
informati on" as actionable under Wsconsin common |aw. Id.,

24. Such a distinction, however, nay be just what the drafters

2 Burbank did not seek review of the court of appeals'
determnation that its customer information was not a "trade
secret" as defined in Ws. Stat. 8 134.90(1)(c).

8
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of UTSA (and the Wsconsin legislature in adopting UTSA) sought
to avoid.

175 The nmgjority's conclusion again appears to be at odds
with the interpretation given UTSA by legal comentators.
According to one comentator, UTSA was intended to divide
information into two categories: (1) actionable "trade secrets”

and (2) unprotected know edge or skill. For exanple, one

commentator wites:

The Restatenment of Unfair Conpetition, follow ng
the lead of the Uniform Trade Secrets Act and cases
followwng the Act, elimnates the distinction between

information that is a trade secret and ot her
confidential infornation. Al secret information of
economc value falls within the definition of trade
secrets. Trade secrets are protected against any

m sappropriation.

Edmund W Kitch, The Expansion of Trade Secrecy Protection and

the Mbility of Managenent Enpl oyees: A New Problem for the

Law, 47 S.C. L. Rev. 659, 662 (Summer 1996) (enphasis added,;
footnotes omtted).

176 Simlarly, Unikel states that UTSA reflects a "'two-
tiered" approach to the protection of comercial know edge—an
approach in which information is classified only as either a
protected 'trade secret' or unprotected 'general skill and

know edge.'" Bridging the "Trade Secret" Gap, at 868.°3

3 Unikel characterizes both the First Restatement of Torts
and the Third Restatenent of Unfair Conpetition as reflecting
t he sane approach. Robert Unikel, Bridging the "Trade Secret”
Gap: Protecting "Confidential Information®™ Not Rising to the
Level of Trade Secrets, 29 Loy. U Chi. L.J. 841, 867-68 (Sumrer
1998). He is somewhat critical of this two-category approach,
however, and he argues for a three-category approach. 1d.

9
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177 To the extent these comentators are correct, the
majority's construction of 8 134.90 is not. If these
commentators are correct, it would appear that common | aw causes
of action for msappropriation of "confidential information”
that is not a "trade secret” under UTSA are no |onger avail able
in UTSA states such as W sconsin.

178 The majority's construction of 8§ 134.90(6) would
undermne wuniformty if <courts in other states gave their
anal ogous provisions of UTSA such a construction. If litigants
in the various states could maintain common |law clains for
m sappropriation of "confidential information” that does not

rise to the level of a UTSA-defined "trade secret,” then trade
secret law across jurisdictions would continue to depend on the
varying conmon law rules as to m sappropriation of econom cally-
val uabl e secret infornmation. The mpjority does not endeavor to
explain how this could have been the intent of either the
drafters of UTSA or the |egislature.

1]

179 In sum the npjority disregards the uniformty goal of
UTSA, disobeying the legislative directive that 8§ 134.90 be
construed to further a uniform interpretation of UTSA anong the
st at es. Because | disagree with the nmgjority's approach, |
respectfully dissent.

180 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON j oi ns this dissent.

10
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